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Court of Appeals of the District of Columbia 


No. 5351. 

G. Bryan Pitts, Appellant, 
vs. 

William L. Peak. 


a Supreme Court of the District of Columbia. 

Habeas Corpus. No. 1598. 

In re G. Bryan Pitts. 

United States op America, 

District of Columbia, ss: j 

| 

Be it remembered, That in the Supreme Coujrt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, tihe following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Petition. 


Filed Jan. 19, 1931. 

In the Supreme Court of the District of Columbia. 
Habeas Corpus. No. 1598. 

In re G. Bryan Pitts. 


The petitioner, G. Bryan Pitts, respectfully represents 
unto the court as follows: 

1. That he is a citizen of the United States. 

2. The petitioner alleges that he is unlawfully imprisoned 
in the Washington Asylum and Jail, and deprived of his 
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liberty by one Colonel William L. Peake, Superintendent 
of the said Washington Asylum and Jail. 

3. The petitioner alleges that his said imprisonment is 
under the pretended authority of a commitment issued 
from the Supreme Court of the District of Columbia, the 
said petitioner having, by the Supreme Court of the Dis¬ 
trict of Columbia, been sentenced to serve a term in the 
penitentiary, and that the said petitioner is imprisoned, 
detained and deprived of his liberty, by the said respond¬ 
ent, awaiting the transfer of the petitioner from the said 
Washington Asylum and Jail, to the penitentiary. 

4. The petitioner alleges that the commitment under 
which he is held and deprived of his liberty as aforesaid, 
is void, for want of jurisdiction in the court from which it 
issued. 

5. The petitioner alleges that the judgment and sentence 
pronounced upon him aforesaid, by the Supreme Court of 
the District of Columbia, is void, for want of jurisdiction 
of the said Supreme Court of the District of Columbia to 
impose the said sentence and render said judgment. 

6. The petitioner alleges that he was tried upon an in¬ 
dictment, in the Supreme Court of the District of Colum¬ 
bia, Criminal Division No. 2, and that said court had no 
jurisdiction to try, hear and determine the matters and 
things therein alleged and charged against this peti¬ 
tioner. 

2 7. The petitioner alleges that the indictment upon 

which this petitioner was tried in the said Supreme 
Court of the District of Columbia, was amended, after the 
same was returned by a grand jury, and that ho was tried 
upon the said indictment, so amended, without the same 
having been submitted to a grand jury, and that the indict¬ 
ment, upon which this petitioner was tried, was not the 
indictment of a grand jury. 

8. The petitioner has been deprived of due process of 
law, of the equal protection of the laws, has been denied 
a fair and impartial trial by an impartial jury of the state 
and district wherein the crime is alleged to have been com¬ 
mitted. 

9. The petitioner alleges that he is confined in jail as 
aforesaid, and that he has been and is, denied bail in con¬ 
travention of the Constitution and laws of the United 
States. 
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10. The petitioner alleges that his said imprisonment is 
unlawful, without any justification in law, and is in viola¬ 
tion of his rights under the Constitution and laws of the 
United States. 

I. The Supreme Court of the District of Columbia, Crim¬ 
inal Division No. 2, was without jurisdiction to try the de¬ 
fendant upon the indictment. 

1. The petitioner alleges that the minute entries of the 
Supreme Court of the District of Columbia,|for the October 
term, 1930, disclose as follows: 

“Criminal minutes No. 86, Criminal Division No. 2, Oc¬ 
tober Term 1930, October 7,1930.” 

“Proceedings before the Supreme Court! of the District 
of Columbia, holding a Criminal Court, Division No. 2, 
for the trial of crimes and offenses arising within the said 
District at the October term of the Court for the year of 
our Lord One Thousand Nine Hundred and thirty and the 
Independence of the United States the Ofie Hundred and 
Fifty-Fifth.” 

“December 19th, 1930.—The Court resumes its 
3 session pursuant to adjournment.” 

And thereupon the minutes show the rendition by a jury 
in said court of a verdict of “Guilty” upon the said indict¬ 
ment against this petitioner. 

“December 23rd, 1930.—The Court resumes its session 
pursuant to adjournment.” 

i 

And thereupon the minutes show the imposition of the sen¬ 
tence upon the petitioner, and ordering his confinement. 

2. The petitioner alleges that the “Supreme Court of 

the District of Columbia holding a Criminal Court, Di¬ 
vision No. 2,” for the trial of crimes andioffenses arising 
within the said district at the October term of the Court 
was without jurisdiction to try the petitioner upon the said 
indictment and without jurisdiction to impose, sentence 
upon him. j 

3. The indictment upon which the petitioner was tried 
alleged in two counts thereof a violation of Section 88, 
Title 18, U. S. C. A. (Penal Code, Sec. 37).' 
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4. A violation of this section of the U. S. C. A. is di¬ 
rected and required by express statutory enactment, to be 
tried in the District Courts of the United States, which 
courts alone are clothed with power and jurisdiction to try 
the offense denounced by Section 88, Title 18, U. S. C. A. 
(Penal Code, Section 37). 

5. The petitioner alleges that by virtue of statutory en¬ 
actments, the Supreme Court of the District of Columbia 
is clothed wfith jurisdiction to sit, and hold terms, as the 
United States District Court for the District of Columbia, 
and that the Justices of the said court are empowered to 
exercise the jurisdiction possessed and exercised by the 
judges of the District Courts of the United States. 

6. The petitioner alleges that the terms of the Supreme 
Court of the District of Columbia are, by statutory enact¬ 
ment, respectively designated as the Circuit Court, the 
Equity Court, the Criminal Court, the Probate Court, and 

the District Court of the United States. 

4 7. The petitioner alleges that the indictment upon 

which lie was tried and upon which he was convicted 
and sentenced, was not returned into the Supreme Court 
of the District of Columbia sitting as a District Court of 
the United States. 

8. The said indictment was tried, and the judgment en¬ 
tered against the defendant herein sentencing him to im¬ 
prisonment in the penitentiary, by the Supreme Court of 
the District of Columbia holding a Criminal Court, Divi¬ 
sion No. 2, and said judgment was not rendered in the Dis¬ 
trict Court of the United States as directed and required 
by law. 

9. The petitioner alleges that he was tried, convicted and 
sentenced in,a court other than the court expressly speci¬ 
fied by law for the trial of the offense charged against 
the petitioner, and such trial and judgment was not had and 
pronounced in the specific court, clothed by law with juris¬ 
diction to try and determine the guilt or innocence of the 
petitioner of the offense charged in the indictment, the 
trial of which charge the law expressly required and di¬ 
rected to be in a court other than the court which tried 
the indictment and rendered judgment. 

10. The petitioner alleges that violations of Section 88, 
Title 18, U. S, C. A. are cognizable, by statutory enactment, 
in the District Courts of the United States and the peti- 
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tioner alleges that having been tried and sentenced for vio¬ 
lation of Section 88, Title 18, in a court other than the court 
expressly designated by law, is a violation of the rights 
of the petitioner under the constitution ajnd laws of the 
United States, and the said judgment of the Supreme Court 
of the District of Columbia Criminal Division No. 2, is 
absolutely null and void. The petitioner ;alleges that he 
was tried and sentenced by a court other! than the court 
expressly designated by law to take cognizance of viola¬ 
tions of the law, of which the petitioner stood indicted, and 
that the trial of the petitioner, for violation of the section 
of the Code charged, is by mandatory statutory re- 
5 quirement, to be in the Supreme Cburt of the Dis¬ 
trict of Columbia holding a District Court of the 
United States. 

11. The petitioner alleges that he was in fact placed upon 
trial, and judgment pronounced against him in the Supreme 
Court of the District of Columbia, Criminal Division No. 2. 

12. The petitioner alleges that under mandatory statu¬ 
tory enactments the trial of the said indictment is required 
and directed to be in the Supreme Court of the District of 
Columbia holding a District Court for the United States. 

13. The petitioner alleges that he has beqn prejudiced by 
being required to stand trial, in a court other than that ex¬ 
pressly designated by law to try the chargb alleged against 
the petitioner, among other things with respect to the chal¬ 
lenges allowed the defendant and the United States, with 
respect to appeals from the judgments of the said court 
and in many other respects. 

14. The petitioner alleges that forcing him to stand trial, 
and sentencing him, in a court other than the court ex¬ 
pressly designated by law for the trial of the offense for 
which he stood indicted, is in violation of [his rights under 
the Constitution and laws of the United Spates, is an arbi¬ 
trary assumption of jurisdiction by the cburt which tried 
him and imposed sentence, without any warrant or author¬ 
ity in law whatsoever; deprived the petitioner of due proc¬ 
ess of law, and the equal protection of the laws as guaran¬ 
teed to him by the Constitution of the United States. 

15. That by law no jurisdiction is vested in the Supreme 
Court of the District of Columbia, Criminal Division No. 2, 
to try the offense charged in the indictmenjt, but by law the 

2—5351a 
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United States District Court for tlie District of Columbia 
is that court specifically designated by law for the trial 
of the offense charged in the indictment. 

16. The petitioner alleges as a fact that the court in 
which he was tried and sentenced was convened as the 

Supreme Court of the District of Columbia holding 

6 a Criminal Court, Division No. 2, for the trial of 
crimes and offenses arising within the said district. 

17. The United States District Court for the District of 
Columbia is expressly created by statutory enactment; the 
court is expressly given the powers and jurisdiction of the 
other District Courts of the United States; the Justices are 
likewise given the powers, jurisdiction and authority of the 
Justices of the district courts throughout the United States, 
and provision is made by law for the impaneling of jurors 
for the trial of criminal eases in the District Court of the 
United States for the District of Columbia. 

18. The petitioner alleges that notwithstanding the crea¬ 
tion by Congress and existence of the United States Dis¬ 
trict Court of the District of Columbia, and notwithstand¬ 
ing the provision made by Congress for the functioning of 
the said United States District Court for the District of 
Columbia, the said petitioner, was arbitrarily, without any 
warrant or authority in law, forcibly placed upon trial, and 
sentenced to imprisonment in the Supreme Court of the 
District of Columbia holding a Criminal Court, Division 
No. 2, for the trial of crimes and offenses arising within the 
said district. 

19. The petitioner alleges that the Supreme Court of the 
District of Columbia is without power or authority in law 
to arbitrarily, and forcibly, place upon trial and sentence to 
imprisonment, the petitioner, in such court as the Supreme 
Court of the District of Columbia may designate, and 
totally and absolutely disregard, and set at naught, the 
positive requirement of the statute with respect to the 
court in which the offense charged against the petitioner is 
solely, exclusively and only cognizable, nor has the United 
States Attorney for the District of Columbia, by law, any 
such power or authority with respect to the designation of 
the court in which the petitioner should be tried for the 

offense charged against him, when the said court in 

7 which said offense shall be tried is positively and 
expressly designated and required by the statute. 
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20. The petitioner alleges as a fact: ! 

(a) That he was indicted for a violation of Section 88, 
Title 18, U. S. C. A. 

(b) That by the statute such an offense is required and 
directed to be tried in the United States District Courts. 

(e) That there has been created, and there is in existence, 
properly functioning, a United States District Court for 
the District of Columbia. 

(d) That the petitioner was not tried and sentenced in 
the said United States District Court fojr the District of 
Columbia, as required by law. 

Therefore, the trial, conviction and sentence of the peti¬ 
tioner is absolutely void for want of jurisdiction in the 
court rendering the judgment against the petitioner. 

II. Amendment of Indictment. 

1. The petitioner alleges that the indictment upon which 
he was placed upon trial and upon which he was sentenced 
was amended, after the same had been rendered by a grand 
jury, and that after the said indictment i-as amended, and 
without submitting the same to a grand jury, the defendant 
was placed upon trial and sentenced upon 1 the said amended 
indictment. 

2. The petitioner alleges that his trial, conviction and 
sentence, upon an amended indictment,j which had been 
amended after the same had been returned by a grand jury, 
and without submission to a grand jury after the amend¬ 
ment, rendered his trial and sentence absolutely void, and 
his imprisonment and detention under [the sentence pro¬ 
nounced upon the said amended indictment, deprives him 
of due process of law, renders his imprisonment unlawful, 

in violation of the Constitution and laws of the 
8 United States, and the judgment pronounced upon 
the said amended indictment, by Virtue of which the 
said respondent is now imprisoned, is absolutely null and 
void. 

3. The petitioner alleges that the bill of particulars filed 
in this case, substantially altered and changed the allega¬ 
tions of the indictment, with respect to figures and amounts, 
dates, drafts, checks, orders and other papers, matters and 
statements: and the evidence was limited to the bill of par¬ 
ticulars and not to support the indictment: the bill of par- 
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tieulars was treated and considered as stating the case 
against the defendant and evidence by the defendant was 
limited thereby; the bill of particulars was regarded and 
treated as adding matters to the indictment, and also taking 
allegations therefrom. Petitioner alleges that the bill of 
particulars was filed before plea, and given effect, and that 
by reason thereof, the court was ousted of jurisdiction. 

III. The petitioner was denied a fair and impartial trial 
as required by the Constitution of the United States. 

The petitioner alleges that he was denied a fair and im¬ 
partial trial by an impartial jury of the state and district 
wherein the offense is alleged to have been committed, as 
guaranteed to him by the Constitution of the United States. 

(a) Because of prejudice and bias, entertained by one or 
more of the jurors. 

(b) Because a member of the jury which tried the peti¬ 
tioner was not a citizen of the United States, and there¬ 
fore disqualified to sit as a juror. 

9 A. 

1. The petitioner alleges that Mildred Jean Robertson 
was one of the jurors who sat upon the jury which tried 
this petitioner. 

2. The petitioner alleges that the said juror was not a 
citizen of the United States. 

3. The petitioner alleges that the said juror was asked, 
prior to being selected as a juror to serve in the trial of this 
indictment, whether or not she was a citizen of the United 
States, and that she falsely and wrongfully stated that she 
was such a citizen of the United States. 

4. The petitioner alleges that the bias and prejudice of 
the said juror thus demonstrated by her false and wrong¬ 
ful answer to the question with respect to her citizenship, 
disqualifies the said juror as an impartial juror required 
by the sixth amendment to the Constitution of the United 
States, and the petitioner was therefore, by reason of a 
bias against this petitioner, denied a trial by an impartial 
jury as guaranteed to him by the sixth amendment to the 
Constitution of the United States. 

5. The petitioner alleges that the said juror was biased 
against him, and that by reason of such bias gave the said 
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false statements, before being accepted as a juror, as to 
her citizenship. 

6. The petitioner alleges that by reason of the said bias 
against this petitioner, entertained by the said juror, he 
has been denied due process of law, and jhas been denied 
his rights under the Constitution and laws of the United 
States. j 

10 B. 

The petitioner alleges that the said Mildred Jean Robert¬ 
son, a member of the jury who tried the petitioner, was not 
a citizen of the United States, and by reason thereof was 
disqualified under the Constitution and laws of the United 
States to sit as a member of a jury. 

1. The petitioner alleges that the sai<fl juror, Mildred 
Jean Robertson, was born in Montreal,; Canada, on the 
15th day of July, One Thousand Nine Hundred and Eight, 
of James Robertson and Jane Davies Robertson, his wife* 

2. The petitioner alleges that the said James Robertson 

and Jane Davies Robertson, his wife, father and mother 
of the said juror, Mildred Jean Robertson, were, at the time 
of the birth of the said juror, aliens, were subjects of Great 
Britain. j 

3. The petitioner alleges that the said Mildred Jean 
Robertson was born an alien, and that she has never be¬ 
come a naturalized citizen of the United States nor has she 
ever applied for naturalization. 

4. The petitioner alleges that he has [been deprived of 
his rights under the Constitution and laws of the United 
States, and has been prejudiced by reason of the said Mil¬ 
dred Jean Robertson serving as a member of the jury be¬ 
fore whom he was tried, and of which alienage of the 

11 said juror, he had no knowledge, 1 notice or intima¬ 
tion, until long after he was sentenced upon the said 

indictment, and only received knowledge of this fact within 
the past few days. 

5. The petitioner alleges that by reason of the service as 

a juror of the said Mildred Jean Robertson, this petitioner 
has been deprived of the right guaranteed to him under the 
Constitution of the United States of an impartial jury “of 
the state and district wherein the crime shall have been 
committed. ’ ’ j 
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6. The petitioner alleges that by reason of the service 
upon the said jury of the said alien, Mildred Jean Bobert- 
son, he has been deprived of his right to a trial by jurors 
possessing the qualifications required of jurors in the Dis¬ 
trict of Columbia, wherein no person shall be competent to 
act as a juror unless he be a citizen of the United States. 

7. The petitioner alleges that he has been prejudiced, in 
his Constitutional rights, by reason of the service upon the 
said jury, of the said alien, and he has been denied his rights 
guaranteed to him under the Constitution and laws of the 
United States. 

IY. Denial of Bail Constitutes Imprisonment Unlawful. 

The petitioner alleges that after he was convicted by a 
jury and sentenced by the court to imprisonment, that he 
immediately noted an appeal from the judgment of the 
court to the Court of Appeals of the District of Columbia. 

That thereupon the petitioner moved the court to admit 
him to bail pending the determination of his case by the 
appellate court, and the court, in violation of the rights of 
the petitioner under the Constitution and laws of the United 
States, denied to the petitioner bail and ordered his im¬ 
prisonment as herein complained of. 

12 1. The 1 petitioner alleges that his appeal was taken 

in good faith, upon the advice of counsel, and that he 
believes, upon the advice of counsel, that the judgment of 
the court pronouncing sentence upon him will be reversed 
upon the said appeal. 

2. The petitioner alleges that he is advised by counsel 
learned in the law, that there are exceptions in the record 
of the trial of the case of the petitioner which will require, 
and result, in a reversal by the appellate court of the judg¬ 
ment pronounced against this petitioner. 

3. The petitioner is advised, and therefore believes and 
alleges, that his said appeal cannot be reached and heard 
in the appellate court before the fall term 1931, of the said 
court. 

4. The petitioner alleges that the many exceptions taken 
during the trial of his case, were taken in good faith by 
counsel learned in the law; that his said appeal from the 
judgment of the court sentencing him has been taken in 
good faith and the petitioner has been advised by counsel 
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learned in the law, the petitioner believes and therefore 
alleges, that the said appeal will result in a reversal of the 
judgment of the court sentencing the petitioner. 

5. The petitioner alleges that the said; appeal has not 
been taken for the purpose of delay, and!alleges that his 
counsel are, and will continue, to expeditiously bring the 
said appeal before the appellate court for }ts consideration 
and determination. 

G. The petitioner alleges that he has never been convieted 
of a crime. 

7. That he has never been a fugitive from justice. 

8. That he was upon bail after the rendition of the in¬ 
dictment against him for a long period pf time, and was 
likewise at liberty on bail during his said trial, and the 
petitioner alleges that he has always, iij every instance 
and in every respect, promptly complied With all orders of 
the court, and has promptly been in attendance whenever 

his presence was required. 

13 9. The petitioner will not leave the jurisdiction of 

the court if released on bail but will in the future, 
as he has in the past, promptly attend when his presence 
is required, and will promptly obey and' conform to any 
order of the court when required. 

10. The petitioner alleges that he is entitled to bail under 
the Constitution and laws of the United 1 States, and that 
the denial of bail to this petitioner is without justification 
in law, and it is without justification in faint, is in violation 
of his rights under the Constitution and the laws of the 
United States, and renders his present imprisonment un¬ 
lawful and unjustifiable. 

11. The denial of bail to this petitioned, without justifi¬ 
cation either in law or in fact, denies to him the equal pro¬ 
tection of the laws, and the petitioner alleges as a fact that 
there is no justifiable reason why this petitioner should be 
denied bail, and hundreds of other men granted bail in this 
jurisdiction after conviction and pending the determina¬ 
tion of their appeal in the appellate court. 

12. This petitioner alleges that he has been denied the 
rights secured to him; that while he has, Without any justifi¬ 
cation in law or in fact,been denied bail other moil have been 
released upon bail pending their appeal and he alleges that 
he is discriminated against, he is deniedj the benefit of the 
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law for his protection in the matter of bail and is denied 
the benefit of the prevailing practice in the federal courts 
throughout the United States; and he alleges that thus dis¬ 
criminating against him, without excuse or reason, without 
justification in law or in fact, and the denial to him of bail, 
constitutes and renders his imprisonment unlawful and un¬ 
justifiable. 

Wherefore the petitioner prays that the Writ of Habeas 
Corpus may issue herein directed to the said William L. 
Peake, Superintendent of the Washington Asylum and 
Jail, wherein this petitioner is imprisoned, requir- 
14 ing the said William L. Peake to forthwith produce 
before the court the body of the petitioner together 
with the cause of his said detention. 

And that pending a hearing upon this petition that the 
said petitioner may be admitted to bail. 

G. BRYAN PITTS. 

T. MORRIS WAMPLER, 

Attorney for Petitioner. 


District of Columbia, ss: 

G. Bryan Pitts, being first duly sworn, made oath be¬ 
fore me, James W. Wheat, a Notary Public in and for the 
District of Columbia, that the allegations and statements 
contained in the foregoing petition are true, as the affiant 
verily believes. 

Given under my hand and notarial seal this 19th day of 
January, 1931. 

[notarial seal.] JAMES W. WHEAT, 

Notary Public, D. C. 

My Comm, expires Nov. 14, 1934. 


Let this writ issue returnable before me Jany. 21st, 1931, 
at 1:30 P. M. 


F. L. SIDDONS, 

Justice. 


15 The President of the United States to Colonel Wil¬ 
liam L. Peake, Superintendent Washington Asy¬ 
lum & Jail, Greeting: 

You are hereby commanded to have the body of G. Bryan 
Pitts, detained under your custody, as it is said, together 
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with the day and cause of his being taken and detained, 
by whatever name he may be called in the same, before 
the Honorable Frederick L. Siddons, one o£ the Justices 
of the Supreme Court of the District of Columbia, in Cir¬ 
cuit Court No. Two, in the United States Courthouse, City 
of Washington, on the 21st day of January, 1931, at 1:30 
o’clock P. M., after the receipt of this writ, jto do and re¬ 
ceive whatever shall then and there be considered of in 
his behalf, and have then and there this writ. 

Witness the Honorable Alfred A. Wheat, ! Chief Justice 
of said Court, the 19th day of January, A. D. 1931. 

[seal.] FRANK E. CUNNINGHAM, 

Clerk, 

By JOHN H. SULLIVAN, 

Assistant Clerk. 

16 [Endorsed:] No. —. In re- j —. Writ of 

habeas corpus. Issued - —, 192-. Returned 

1-20-31, Col. William L. Peake, Supt., by serving Capt. 
Rotherdale, Act. Supt., Personally, 1-20-31. Edgar C. Sny¬ 
der, U. S. Marshal in and for the Dist. of Columbia, by C. 
Cerimele, Deputy U. S. Marshal. B. j 

17 Return of Respondent. 

Filed Jan. 26, 1931. 

Comes now William L. Peake, Superintendent of the 
Washington Asylum and Jail, and for return to the writ 
of habeas corpus issued herein respectfully states to the 
Court as follows: j 

The said petitioner, G. Bryan Pitts, on or aibout December 
23,1930, in Criminal Cause No. 49302 of the Supreme Court 
of the District of Columbia was sentenced to the peniten¬ 
tiary, as appears by the docket and minute^ of this Court 
relating to said cause; whereupon, the said petitioner noted 
an appeal to the Court of Appeals of the District of Colum¬ 
bia and requested this Honorable Court to felease him, the 
petitioner, on bond pending said appeal, whjich request for 
a bond was denied, and the petitioner herein committed by 
the Court; whereupon the petitioner came into the custody 
of respondent who has held petitioner and i still holds him 
in the Washington Asylum and Jail pursuant to said action 
and authority of this Court. |NS§j ■ || 
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Wherefore the respondent respectfully prays that the 
writ herein bo quashed and the petitioner remanded. 

LEO A. HOVER, 

By N. B., 

United States Attorney, 

NEIL BURKIN SHAW, 

Assistant United States Attorney, 

Counsel for Respondent. 

W. L. PEAK, 

Supt. Wash. Asylum <& Jail. 

NUGENT DODDS, 

Special Assistant to the Attorney General. 

William L. Peake, being- first duly sworn, deposes and 
says that he is Superintendent of the Washington 
18 Asylum and Jail; that ho has read the foregoing re¬ 
turn by him submitted, and that the matters and 
things set forth therein of his own knowledge are true and 
those set forth on information and belief he believes to 
be true. 

W. L. PEAK. 

Subscribed and sworn to before me this 26th day of Janu¬ 
ary, 1931. 

[notarial seal.] MILFORD F. SCHWARTZ, 

Notary Public, D. C. 


19 Stipulation. 

Filed Jan. 26,1931. 

Be it herewith stipulated between counsel for the peti¬ 
tioner and counsel for the respondent herein that the origi¬ 
nal petition filed herein be treated as a traverse to return 
of respondent this date filed. 

T. MORRIS WAMPLER, 

Counsel for Petitioner. 

NEIL BURKIN SHAW, 

Counsel for Respondent. 
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20 On Submission After Oral Presentation of Petition 

and Submitted Trial Briefs 

Memorandum. i 

Filed Feb. 4, 1931. 

From the petition for the writ, the answer of the respond¬ 
ent, the return, and the traverse thereof, it appears that 
the petitioner was tried and convicted with Others under 
an indictment charging him with conspiracy! against the 
United States in violation of See. 88 Title 18 U. S. C. A. 
(Penal Code Sec. 37) and was sentenced to Serve a term 
of 14 years in the penitentiary, and this trial, conviction 
and sentence took place in Criminal Division |No. 2 of this 
Court. Thereupon the petition noted an appeal to the Court 
of Appeals which he perfected and he applied to the Justice 
presiding in said Criminal Division to release him on bail 
pending his appeal, which request was denied. Having per¬ 
fected his appeal, the case passed beyond the jurisdiction 
of the Court except for the purpose of settlipg the bill of 
exceptions and perhaps the correction of any merely clerical 
misprisions. 

It was at this stage of the proceedings that he filed and 
presented the pending application for a wilt of habeas 
corpus. 

The first stated ground of his pending application is that 
this Court, in Criminal Division No. 2 was without juris¬ 
diction to try the petitioner, upon the ground that the 
offense with which he was charged could only l)e tried in the 
special term of this Court, holding a District Court of the 
United States. The question thus raised will first be 

21 considered by the Court. 

The Supreme Court of the District of Columbia 
was created by an Act of Congress approved March 3,1863, 
(12 Stat. 762), and it superseded the previous ^Circuit Court 
of the District of Columbia and succeeded j to all of the 
jurisdiction and power with which that Court was clothed. 
Any one of the justices of said Supreme Court might hold a 
District Court of the United States for the District ot 
Columbia in the same manner and with the 1 same powers 
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and jurisdiction possessed and exercised by other District 
Courts of the United States. The Act also provided that 
any one of its said justices might also hold a Criminal 
Court for the trial of all crimes and offenses arising within 
said District, which Court should possess the same powers 
and exercise the same jurisdiction then possessed and exer¬ 
cised by the Criminal Court of the District of Columbia. 

The Circuit Court of the District, to which the Supreme 
Court succeeded as stated above, was established by an Act 
of Congress of February 27, 1801 (2 Stat. 103), and the 
powers and jurisdiction that that Court possessed under 
that Act included the powers similar to those vested in the 
then United States Circuit Courts of the Country, and in 
addition, jurisdiction over all crimes and offenses com¬ 
mitted in the District, and jurisdiction at law and in equity 
where one or both parties litigant were resident within the 
District, and in those civil cases wherein the United States 
was a party ! plaintiff. Later legislation of Congress con¬ 
ferred extradition powers on the Chief Judge of the Circuit 
Court, (2 Stat. 115), and required said Judge also to hold 
the Federal District Court of the District of Potomac, pre¬ 
viously established, with all powers of the District Judges 
of the United States (2 Stat. 123). A very little later the 
Federal District of Potomac was abolished and the Chief 
Judge of the Circuit Court was empowered to hold a Dis¬ 
trict Court of the United States with the same 
22 powers as the other Federal District Judges, (2 Stat. 

166). By an Act of Congress approved July 7,1838, 
(5 Stat. 306) there was created a Criminal Court in the Dis¬ 
trict of Columbia and that Court was given jurisdiction in 
all Criminal eases and matters theretofore within the juris¬ 
diction of the Circuit Court of the District, and writs of 
error from the Criminal Court lay to the Circuit Court, 
making the latter to that extent an appellate court to review 
the judgments of the Criminal Court. There were one or 
two other Acts of Congress conferring additional jurisdic¬ 
tion and power upon the Chief Judge of the Circuit Court 
and the Circuit Court still later was given jurisdiction in 
bankruptcy cases. The Act establishing the Supreme Court 
of the District of Columbia, provided for both general and 
special terms of the Court, each special term to be presided 
over by one of the justices of that Court. 
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When the Code of the District was enacted it provided 
that the special terms of the Court were to be known as the 
Circuit Court, the Equity Court, the Crimimil Court, the 
Probate Court and the District Court of the United States 
(See. 64 of the Code), and by Sec. 66 of the Code it was 
prescribed that “all causes in said Court shall be heard 
and determined in special term, and the several terms are 
decreed to be terms of the Supreme Court, and the judg¬ 
ments, decrees, sentences, orders, proceedings, and the acts 
of said several terms shall be deemed judgments, decrees, 
sentences, orders, proceedings, and acts of the Supreme 
Court”. Section 69 of the Code provides that the special 
term of the Court sitting as a Circuit Court,! shall try all 
Common Law civil causes except as otherwise provided in 
the Code. By Sec. 83 of the Code “the trial of crimes and 
misdemeanors committed in the District of Columbia” are 
to be tried in the special term of the Court) sitting as a 
Criminal Court with the exception of certain misdemeanors 
as are within the jurisdiction of the Police Court, and as to 
them, said Criminal Division should have concurrent 
23 jurisdiction with the Police Court. By iSection 84 of 
the Code it is provided that the special term of this 
Court sitting as a District Court shall have and exercise 
the same powers and jurisdiction as the other District 
Courts of the United States and such further )special juris¬ 
diction as might be conferred upon it by Congress from 
time to time, and of all proceedings instituted in exercise 
of the right of eminent domain. There is also the Section 
which deals with the jurisdiction of the special term or 
terms of this Court sitting as an equity court, but with that 
we are not concerned in the pending case. 

It may be observed at this point that it is believed that 
never in the whole history of the judicial systems that have 
been created for the District of Columbia has there ever 
been a trial of a criminal case in the Court or: special term, 
sitting as a District Court of the Uiited States, and that 
history covers a period of substantially 130 years. We are 
now, in this proceeding, asked to hold that no crimes 
against the United States charging violations of offenses 
against the United States, such as was charged against 
the petitioner and his co-defendants in th4 proceedings 
before Criminal Division No. 2, could be tried elsewhere 
than in the special term of this Court, holding a District 
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Court of the United States. To do this would be to require 
that the Court now ignore what has been the course of 
criminal judicial proceedings of the character in question 
during the whole history of the District of Columbia. 
Second, it would require us to hold that no effect is to be 
given to Section 83 of the Code, notwithstanding the ex¬ 
press language of that provision that “the trial of crimes 
and misdemeaners committed in the District of Columbia” 
shall take place in the special term of this Court, sitting as 
a Criminal Court. 

The Supreme Court of the District of Columbia, while it 
is, in the language of the 61st Section of the Code, to 
24 be “deemed a Court of the United States”, its juris¬ 
diction, powers and authority are far wider than 
those possessed by the Federal District Courts throughout 
the United States. Those Courts are Courts of limited 
jurisdiction though within the limits of their jurisdiction 
their powers and authority are inclusive. Bank of U. S. v. 
Deveaux, 5 Craneh, 61, U. S. v. Nourse, 6 Pet. 470. This 
Court possesses all of the normal jurisdiction and powers 
of the State Courts of general jurisdiction or first instance, 
and in addition has the power and jurisdiction possessed 
and exercised by the judges of the District Courts of the 
United States. It might be added that it exercises a juris¬ 
diction in addition that is not exercised by any other court 
of original jurisdiction, Federal or State, in the United 
States, and this no doubt because it is situated in the 
Nation’s capital. Reference is here made to the jurisdic¬ 
tion constantly invoked and constantly exercised to review, 
revise, modify or reverse the actions of the heads of exec¬ 
utive departments, and through them, not infrequently 
the act of the President himself, and its jurisdiction ex¬ 
tends to other officials of the Government located in the 
District of Columbia. 

In the light of the foregoing review of the jurisdiction 
and powers of the Supreme Court of the District of Colum¬ 
bia, the writer is of the opinion that this first ground for 
the release of the petitioner on habeas corpus is without 
merit, unsound and cannot be sustained. 

With respect to the second ground alleged by the peti¬ 
tioner which charges that the indictment was amended 
without the sanction of the grand jury, it is enough to say 
that during the trial of the case the defendants moved for 
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a bill of particulars. Such a bill was supplied on November 
12, 1930. They accepted the bill thus furnished in lieu of 
a more formal bill of particulars and las a full eom- 

25 pliance with the order of the Court in 1 respect to the 
bill of particulars applied for by the defendants and 

ordered by the Court. There was not the slightest sugges¬ 
tion or objection made by the defendants that this bill of 
particulars effected an amendment of the indictment, which 
of course it could not legally do. It merely made more 
specific the allegations of the indictment, which the defend¬ 
ants themselves, including the petitioner, asked for and 
which was ordered by the Court. For the petitioner now 
to attempt in this proceeding to claim under these circum¬ 
stances that the bill of particulars amendled the indict¬ 
ment is, in the opinion of the Court, totally without merit 
and can afford no basis upon which the prayers of his peti¬ 
tion might be granted. 

The third ground upon which the petitioner rests his 
demand for release in this proceeding is that he was denied 
a fair and impartial trial because of prejudice and bias 
entertained by one or more of the jurors add because one 
member of the jury which tried the petitioner was not a 
citizen of the United States and therefore was disqualified 
to sit as a juror. At the oral hearing counsel for the peti¬ 
tioner abandoned this ground of attack on the trial in the 
Criminal Division, having become satisfied that the Supreme 
Court of the United States more than once had decided 
against that contention. i 

The fourth ground alleged for relief in this proceeding 
is the refusal of the Justice presiding in tjhe trial of the 
petitioner in Criminal Division No. 2, to admit him to bail 
pending his appeal. 

While in the past allowance of bail to one convicted of a 
crime in the District of Columbia pending the disposition 
of an appeal taken from the sentence, has been granted, 
a stricter rule has been generally pursued in recent years 
and this upon the ground that admission to bail under such 
circumstances is not a matter of right but is to be granted 
or refused in the sound discretion of the Justice pre- 

26 siding in the Criminal Division before which con¬ 
viction and sentence takes place and appeal noted 

and perfected, to the Court of Appeals. McKane v. Durs- 
ton, 153 U. S. 684; 687. The Criminal proceeding in which 
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the petitioner was convicted and sentenced is now before 
the Court of Appeals, he having perfected his appeal to 
that Court, and that Court has the power to direct his ad¬ 
mission to bail pending the disposition of the appeal. 

The Court is of the opinion that no ease has been made 
out by the petitioner that would warrant his release from 
custody in this pending application for a writ of habeas 
corpus, and the Court therefore will, on presentment and 
notice, sign an order denying the prayers of the petition 
and dismissing it. 

February 4, 1931. 

F. L. SIDDONS, 

Justice. 

27 Order. 

Filed Feb. 5, 1931. 

*#**##* 

Upon consideration of the petition, the answer of the re¬ 
spondent, the writ and traverse, it is, by the Court, this 5th 
day of February, 1931, 

Ordered, that the petition herein be, and the same is 
hereby dismissed, and the pravers denied. 

F. L. SIDDONS, 

Justice. 


The petitioner, G. Bryan Pitts, in open court, notes an 
appeal from the above order to the Court of Appeals of the 
District of Columbia. And upon motion of the petitioner, 
the bond for costs on appeal is fixed in the sum of One Hun¬ 
dred ($100.00) Dollars, or Fifty ($50.00) Dollars cash de¬ 
posited with the Clerk in lieu thereof. 

Upon motion of the petitioner to be admitted to bail 
pending the determination of the appeal herein, it is 
ordered that the petitioner be admitted to bail in the sum 
of — Dollars. 

So much of the motion as seeks admission to bail is 
denied. 

F. L. SIDDONS, 

Justice. 


Memorandum. 


February 6, 1931.—$50.00 deposited in lieu of bond on 
appeal. 
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28 Assignment of Errors. 

Filed Feb. 6, 1931. 

The petitioner assigns as error committed by the lower 
court herein, the following error: 

1. The finding of the court that the Supreme Court of the 

District of Columbia had jurisdiction to ehter the judg¬ 
ment attacked. j 

2. Entering the Order dismissing the petition and quash¬ 
ing the Writ of Habeas Corpus. 

T. MOEEIS WAMPLEE, 

Attorney for Petitioner. 

Service of a copy of the above is acknowledged this 5th 
day of Februarv, 1931. 

NEIL BUEKINSHAW. 

29 Designation of Record. 

Filed Feb. 6, 1931. 

The Clerk of the Supreme Court of the District of Colum¬ 
bia will please prepare transcript on appeal in the above 
entitled case, and the following papers are hereby desig¬ 
nated as necessary to be copied: 

1. The Petition. 

2. The Eeturn. 

3. The Writ. 

4. The Stipulation signed by counsel. 

5. The Opinion of the Court. 

6. The Order. 

7. Memorandum of Cost Bond filed. 

8. The Assignment of Errors. 

9. This Designation. 

T. MOEEIS WApMPLEE, 

Attorney for Petitioner. 

Service of a copy of the above acknowledged this 5th day 
of February, 1931. Notice waived. 

NEIL BUEKINSHAW. 
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30 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 29, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, In Re: G. Bryan Pitts, Habeas Corpus No. 1598, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of February, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, f 

Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 

No. 5351. G. Bryan Pitts, appellant, vs. William L. Peak. " 
Court of Appeals, District of Columbia. Filed Feb. 6,1931. 
Henry W. Hodges, clerk. 


(358) 










INDEX. 


Page 

STATEMENT OF CASE. |... 1 

ARGUMENT . J... 3 

U. S. DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA .. 4 

D. C. CODE AND CRIMINAL CODE. J... 8 


DECISION AND STATUTES . 

Law in 1906 . 

The Law Changed. 

OPINION OF LOWER COURT 

CONCLUSION . 


10 

10 

14 

20 

24 


TABLE OF CASES. 


Am. Sec. & Tr. Co. v. Rudolph, 38 App. D. C. 32. 5 

Arnstein v. U. S., 54 App. D. C. 199. j... 18 

Benson v. Henkel, 198 U. S. at p. 13.5, 20, 21 

U. S. v. B. & O. R. R. Co.12,14,15,16,2jl, 22,23 

ACTS OF CONGRESS. 

Sec. 88, Title 18, U. S. C. A.. .3,9 

Criminal Code, Sec. 37. 3 

Sec. 546, Title 18, U. S. C. A.3, 4 

D. C. Code 1910, 

204 .,.11, 15 

D. C. Code 1924, 

204 ... 14 

61 fiR ! c n 























IN THE 


Court of appeals:, district of Columbia 

Januaey Teem, 1931. 


No. 5351. 


Gr. Betan Pitts, Appellant, 


vs. 

William L. Peak, Appellee. 


BRIEF ON BEHALF OF THE APPELLANT. 


STATEMENT OF CASE. 

The petitioner was sentenced to confinement in the 
penitentiary, on the 23rd day of December^ 1930, in 
the Supreme Court of the District of Columbia “hold¬ 
ing a Criminal Court, Division No. 2, for| the trial 
of crimes and offenses arising within the said District 
at the October term of the Court for the year of our 
Lord One Thousand Nine Hundred and Thirty and 
the Independence of the United States the One Hun¬ 
dred and Fifty-Fifth,” (R. p. 3). 
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On January 19th, 1931, the petitioner filed in the 
Supreme Court of the District of Columbia a petition 
for a writ of habeas corpus; one of the grounds there¬ 
in relied upon, and the sole ground here relied upon, 
is that the Supreme Court of the District of Colum¬ 
bia, Criminal Division No. 2, was without jurisdiction 
to try the defendant upon the indictment upon which 
he stood convicted and sentenced, by reason of which 
sentence he was imprisoned, (E. p. 3). 

The writ of habeas corpus issued upon the same 
day, returnable January 21st, 1931, (E. p. 12). A 
continuance of the hearing was granted by the court, 
and on January 26th, 1931, the respondent filed his 
return setting forth that he held the petitioner by 
reason of the action of the court committing the peti¬ 
tioner to the Washington Asylum and Jail, upon the 
denial of bond to the petitioner, (E. p. 13). 

By stipulation duly filed the original petition was 
treated as a traverse to the return of the respondent, 
(E. p. 14). 

On January 26th, 1931, the ease was argued before 
the court, and on February 4th, 1931, the court ren¬ 
dered an opinion (E. p. 15) denying the prayers of 
the petition and dismissing the writ. 

From the order of the court entered on February 
5th, 1931, dismissing the petition and denying the 
prayers thereof, this appeal is prosecuted, (B. p. 20). 

The appellant assigns as error herein the finding 
of the lower court that the Supreme Court of the 
District of Columbia, holding a Criminal Court, Divi¬ 
sion No. 2, had jurisdiction to pronounce the judg¬ 
ment which is attacked in the petition for habeas cor¬ 
pus as being void, and entering the order dismissing 
the petition, (E. p. 21). 
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The indictment upon which the petitioner was tried 
and judgment pronounced alleged a violation of Sec. 
88, Title 18, U. S. C. A. (Penal Code, Sec. 37), (R. 
p. 3). 

The sole question presented to the court fori its de¬ 
termination herein is whether the Supreme Court of 
the District of Columbia, holding a Criminal Court, 
Division No. 2, had jurisdiction to try the petitioner 
upon an indictment alleging a violation of See. 88, 
Title 18, TJ. S. C. A. (Criminal Code, Sec. 37), the 
statute punishing a conspiracy to commit any offense 
against the United States * * *. 

ARGUMENT. 

j 

1. The code of law for the District of Columbia 
contains no statute either defining or prescribing 
punishment for the offense of conspiracy. 

2. Sec. 88, Title 18, U. S. C. A. (Criminal Code, Sec. 
37) prescribes the punishment for the crime of con¬ 
spiracy and is the statute under which the petitioner 
was tried and sentenced. 

3. Sec. 546, Title 18, U. S. C. A. provides that the 
crimes and offenses defined in Title 18 shall be cog¬ 
nizable in the District Courts of the United I States. 

4. Thus, by Sec. 546, Title 18, U. S. C. A. jurisdic¬ 
tion is conferred upon the District Courts j of the 
United States for the trial of crimes and offenses 
defined in Title 18. The District Courts of the United 
States, and no other courts, are given jurisdiction of 
the crimes and offenses defined in Title 18. 

5. A violation of the law charged in the indictment 
(Sec. 88, Title 18, U. S. C. A.) is required, by express 
statutory enactment, to be tried in the District Courts 
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of the United States (Sec. 546, Title 18), and not¬ 
withstanding this mandatory statutory enactment, 
the petitioner was not tried in the court, and the only 
court, designated by law for the trial of offenses of 
which he stood convicted. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA. 

There is in existence and functioning, created by 
law, a District Court of the United States for the Dis¬ 
trict of Columbia, and notwithstanding the manda¬ 
tory statutory enactment, the petitioner was not 
tried in such court. The District Court of the United 
States for the District of Columbia is expressly 
created by statutory enactment; the court is expressly 
given the powers and jurisdiction of the other dis¬ 
trict courts of the United States; the judges are like¬ 
wise given the same powers, jurisdiction and authority 
of the judges of the district courts throughout the 
United States, and provision is made by law for the 
impaneling of jurors for the trial of criminal cases in 
the district court of the United States for the District 
of Columbia. 

Notwithstanding this, the petitioner was not tried 
in the District Court of the United States for the 
District of Columbia, as the statute directed and 
required. 

The Supreme Court of the District of Columbia, 
holding a Criminal Division No. 2, does not have 
jurisdiction to try, determine and sentence the appel¬ 
lant upon the charge contained in the indictment. 

The courts of the District of Columbia have a local 
as well as a federal jurisdiction, and may punish for 
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offenses which, if committed within the limits of any 
other district of the United States, would be relegated 
to the state courts. 

Benson v. Henkel, 198 U. S. at p. 13. ■ 

Congress is the sole legislative body for the Union, 
and in a broad sense all of its enactments are laws 
of the United States. But it has two distinct classes 
of legislative powers. The general function which it 
was established to perform is the enactment of laws 
that operate and govern throughout the United States. 
By virtue of the cession of the District of Columbia it 
became invested with special legislative powers there¬ 
in to the full extent possessed by the State Of Mary¬ 
land before the cession occurred. 

I 

i 

American Security <& Trust Co. v. Rudolph, 38 
App. 32, 44, 45. ! 

The following sections of the Code of the District 
of Columbia confer jurisdiction upon the Supreme 
Court of the District of Columbia as therein pro¬ 
vided: 

I 

“Sec. 61. Jtjeisdiction. —The said court shall 
possess the same powers and exercise the same 
jurisdiction as the circuit and district courts of 
the United States, and shall be deemed a court of 
the United States, and shall also have ind exer¬ 
cise all the jurisdiction possessed and exercised 
by the supreme court of the District of Columbia 
under the Act of Congress approved March 
third, eighteen hundred and sixty-three,j creating 
that court, and at the date of the passage of this 
code. 
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“Sec. 62. Powers of Justices. —The justices 
of said court, in addition to the powers and 
jurisdiction possessed and exercised by them as 
such, under said act of March third, eighteen 
hundred and sixty-three, and at the date of the 
adoption of this code, shall severally possess the 
powers and exercise the jurisdiction possessed 
and exercised by the judges of the circuit and dis¬ 
trict courts of the United States. 

“ Sec. 63. Terms. —The said court shall hold a 
general term and special terms. The general 
term shall be held by at least three justices and 
each special term by a single justice. 

“Sec. 64.—The special terms of said court 
shall be known, respectively, as the circuit court, 
the equity court, the criminal court, the probate 
court, and the district court of the United States. 

“Sec. 65.—The general term of said court shall 
be open at all times for the transacation of busi¬ 
ness ; and said court, by orders passed in general 
term, may regulate the periods of holding the 
special terms, fix the number of said terms, and 
alter the same from time to time, as public con¬ 
venience may require; may direct as many terms 
of any of the special terms to be held at the 
same time as the public business may make neces¬ 
sary; may assign the several justices from time 
to time to the respective special terms; * * *. 

“ Sec. 66. All causes in said court shall be heard 
and determined in special term. And the sev¬ 
eral terms are declared to be terms of the su¬ 
preme court, and the judgments, decrees, sen¬ 
tences, orders, proceedings, and acts of said sev¬ 
eral terms shall be deemed judgments, decrees, 
sentences, orders, proceedings, and acts of the 
supreme court.” 

Sec. 69—Provides for the trial of common-law civil 
causes in the circuit court. 
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Sec. 83—Provides for trial of crimes and misde¬ 
meanors committed in the District of Columbia in the 
Supreme Court of the District of Columbia folding a 
special term as a criminal court. 

Sec. 84—provides: 


“The District Court. —The said district court 
shall have and exercise the same powers and 
jurisdiction as the other district courts of the 
United States, and such further special jurisdic¬ 
tion as may from time to time be conferred by 
Congress, and of all proceedings instituted in 
exercise of the right of eminent domain. ]’ 


Sec. 85—provides for the trial of equity causes in 
the special term designated the equity court, j 
Sec. 116—provides for the probate court as one of 
the special terms. 

From the above it will be observed that the special 
terms of the said court designated in Sec. 64 include 
“the district court of the United States,” and that by 
See. 66 all causes in the supreme court shall be heard 
and determined in the special term. 


Therefore, there is expressly provided by Haw and 
clothed with jurisdiction, a District Court of the 
United States for the District of Columbia (Sec. 64, 
and 84, D. C. Code). The said court shall possess 
the same powers and exercise the same jurisdiction 
as the district courts of the United States j(Sec. 84, 
D. C. Code). The justices of the Supreme Court shall 
possess and exercise the same powers and jurisdic¬ 


tion as possessed and exercised by the judges of the 
district courts of the United States (Sec. 62, D. C. 


Code). | 

Sec. 65 of the D. C. Code provides for the holding 
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of the district court of the United States for the Dis¬ 
trict of Columbia and for the assignment of justices 
to the said court. 

Congress created a district court of the United 
States for the District of Columbia; provision was 
made for the assignment of a justice of the Supreme 
Court of the District of Columbia to sit in said court; 
Congress has provided all of the machinery necessary 
to the proper functioning of the district court of the 
United States for the District of Columbia, neverthe¬ 
less, the petitioner was placed upon trial, not in the 
court expressly designated and required by Congress, 
but in the Supreme Court of the District of Columbia, 
holding a Criminal Division No. 2. 

D. C. CODE AND CRIMINAL CODE. 

There is a separate code of laws for the District 
of Columbia, limited to the District of Columbia, 
wherein is enumerated and defined many crimes and 
offenses for which punishment is prescribed, all of 
which are crimes local in their nature and applica¬ 
tion, and for the trial of which crimes and misde¬ 
meanors the Supreme Court of the District of Colum¬ 
bia is vested with jurisdiction, holding a special term 
as a criminal court, for the trial of such crimes and 
misdemeanors which constitute a violation of the 
local code (sec. 83, D. C. Code). 

There is likewise in existence Title 18, U. S. C. A., 
entitled “Criminal Code and Criminal Procedure,” 
defining and punishing many crimes and misdemean¬ 
ors which apply and appertains to all federal juris¬ 
dictions generally, and which is not limited to the Dis¬ 
trict of Columbia. 
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Some of the crimes and misdemeanors, defined and 
punished in the D. C. Code, are likewise to he found, 
defined and punished in the TJ. S. Criminal Code. 
In many instances the punishment for the same 
offense is different in the D. C. Code from that pre¬ 
scribed in the U. 8. Code. Some of the crimes and 
offenses defined and punished in the D. C. C°de are 
not to be found at all in the United States Criminal 
Code, and vice versa. 

A man who counterfeits the coin in the District of 
Columbia violates a section of the U. S. tjode but 
violates no section of the D. C. Code. A man 
who commits murder upon the streets of the District 
of Columbia violates the D. C. Code, but a man who 
commits murder upon the Federal reservations, such 
as the Capitol grounds, in the District of Columbia, 
violates the U. S. Criminal Code, the punishment for 
which widely differs from that of murder in the D. C. 
Code. 

■So that situated as is the District of Columbia—not 
within the territorial limits of any state—its purely 
local laws enacted by the Congress of the United 
States, Congress thus acts in a dual legislative capac¬ 
ity ; namely, as a legislature for the District of Colum¬ 
bia in respect to laws purely local, and also in its 
function in the enactment of laws which operate and 
govern throughout the United States, thus possessing 
two separate and distinct classes of legislative pow¬ 
ers. 

The crime of conspiracy defined and punished by 
Sec. 88, Title 18, of the U. S. Criminal Code (Crim¬ 
inal Code, Sec. 37) is not made a crime by the code 
of law for the District of Columbia. When Congress 
enacted the Code of the District of Columbia the 
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section denouncing conspiracy (Criminal Code, Sec. 
37) had long been in existence, and a presumption 
must be indulged that a reason existed for the failure 
to incorporate in the District of Columbia Code this 
section of the Criminal Code. And a reason must be 
ascribed to the legislative body for omitting from the 
D. C. Code and placing Sec. 37 of the Criminal Code 
in the U. S. C. A. as Sec. 88, Title 18, as Congress 
undoubtedly and unquestionably had the absolute 
right to do. Having done so, the motives and reasons 
are not the subject of judicial scrutiny or inquiry. 

Congress deliberately omitted from the body of 
the criminal laws for the District of Columbia a sec¬ 
tion defining and punishing a conspiracy, and placed 
such a section in the U. S. Criminal Code. It cannot 
be contended that Congress did not possess the power 
to vest jurisdiction for the trial of offenders against 
such section in such courts of the United States as 
Congress in its wisdom deemed fit and proper. Con¬ 
gress by express statutory enactment having vested 
the district courts of the United States with jurisdic¬ 
tion of the crime denounced by Sec. 88 of Title 18, 
U. S. C. A., it is confidently asserted, which assertion 
has as yet to be refuted, that the judgment of any 
court finding the petitioner guilty of Sec. 88, Title 18, 
other than the court expressely vested with jurisdic¬ 
tion of that offense, is an absolute nullity. 

DECISION AND STATUTES. 

Law i3sr 1906. 

In 1906 the provisions of the District Code relating 
to the drawing of jurors, Sec. 204 of the Act of Janu¬ 
ary 31, 1902, to be found in the Code of 1910, did not 
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provide for the drawing of jurors to serve in the 
district court of the United States for the District of 
Columbia, which was created by Sections 64 and 84 in 
the Code of 1910. 

There was provision for the drawing of jurors 
Only for the circuit courts and the criminal courts 
(Sec. 204, Code of 1910). 

In 1906 Sec. 64 in the Code of 1910 was as follows: 

“The special terms of said court shall be 
known, respectively, as the circuit court, the 
equity court, the criminal court, the probate 
court and the district court of the United jStates.” 

And See. 84 in the District Code of 1910 (which 
was in effect in 1906) provided: j 

j 

“The District Court. —The said district court 
shall have and exercise the same powers and 
jurisdiction as the other district courts of the 
United States, and such further special jurisdic¬ 
tion as may from time to time be conferred by 
Congress, and of all proceedings instituted in 
exercise of the right of eminent domain.!” 

No provision was made in said Act (Sec. 204), 
for the drawing of jurors to serve in the district court 
under the jurisdiction and powers conferred by Sec¬ 
tions 64 and 84 in the D. C. Code, 1910. 

Therefore in 1906 there was in existence, created 
by law, cm United States district court for the Dis¬ 
trict of Columbia and the same jurisdiction, was con¬ 
ferred upon it as that of other district courts of the 
United States (Sec. 84, D. C. Code 1910). 

With the law in this condition there came before 
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this court for determination the case of U. S. v. B. & 
0. R. R. Co., 26 App. D. C. 581. 

In this suit the United States sought to recover a 
penalty for a violation of the Safety Appliances Act; 
the Act provided “a penalty of $100.00 for each and 
every such violation, to be recovered in a suit or suits 
to be brought by the United States District Attorney 
in the district court of the United States having juris¬ 
diction in the locality where such violation shall have 
been committed.” 

The defendant demurred to the declaration, which 
demurrer was sustained upon the ground that the 
special term of the Supreme Court of the District of 
Columbia, known as the circuit court, had no jurisdic¬ 
tion to try the cause set out in the declaration. 

It will be noticed that the statute upon which the 
cause was based provided that suit should be brought 
in the district court of the United States. 

The court in U. S. v. B. & 0. R. R. Co., at p. 
583, said: 

“If Congress has conferred upon the supreme 
court of the District the jurisdiction possessed 
and exercised by the judges of the circuit and 
district courts of the United States, Congress 
has failed in these statutes to express its inten¬ 
tion to give this court this jurisdiction in this 
class of eases, and has not provided the supreme 
court of the District, having power to hold a. 
term as district court of the United States, with 
the machinery to try this case, for the United 
States district court holding a special term has 
no'power to summon and impanel a fury, and in 
a case like this the appellee is entitled to a trial 
by jury according to the common law.” 
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The Court of Appeals in this decision discusses and 
quotes the provisions of the District of Polumbia 
Code then in effect relating to the jurisdiction of the 
Supreme Court of the District of Columbia^ and the 
provisions of the Code relating to the special terms 
of said court, including the district court of the United 
States, and expressly referred to and quoted Sec. 84 
in the Code of 1910 defining the powers and jurisdic¬ 
tion of the district court of the United States. (26 
App. D. C. at p. 588.) 

And this court used the following language: 

“Sections 198 to 217, inclusive, provide for the 
drawing and impaneling of petit juries in the 
circuit and criminal courts as well as I of grand 
jurors in the criminal courts.” (Page 5$8; Italics 
supplied.) 

The court continued: 

It so happened that by section 84 Congress 
gave to the District court the powers and juris¬ 
diction of the other district courts of the United 
States, and further jurisdiction specified in that 
section, and knew that it had not provided the 
District court in special term with a jury to try 
a suit like the action in this case, whichi is triable 
by a jury according to the common law.” 

i 

This was the judicial construction and interpreta¬ 
tion placed upon the law in existence in the District 
of Columbia in 1906, especially relating to the trial of 
cases by jury in the district court of the United States 
for the District of Columbia. 
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The Law Changed. 

When Congress next reenacted Sec. 204 of the Dis¬ 
trict of Columbia Code (the Act of April 19th, 1920), 
and to be found as Sec. 204 of the District of Colum¬ 
bia Code as amended to and including June 7th, 
1924, Congress had before it the judicial construction 
and interpretation placed by this court upon the law 
with respect to the functioning of the district court 
of the United States for the District of Columbia, as 
pointed out by the decision of this court in U. S. v. 
B. & O. R. E. Co. 

Having before it the imperfections, and the omis¬ 
sions, in the law with respect to the functioning of 
the district court of the United States for the District 
of Columbia (as pointed out in U. S. v. B. & 0. E. E. 
Co.), Congress changed the law by the Act of April 
19th, 1920, Sec. 204 of the D. C. Code, 1924, to espe¬ 
cially provide for the drawing of petit jurors for ser¬ 
vice in the various special terms of the Supreme 
Court of the District of Columbia, including the dis¬ 
trict court, and the distribution, assignment, reassign¬ 
ment and attendance of said petit jurors among the 
special terms of the Supreme Court of the District of 
Columbia, including the district court of the United 
States for the District of Columbia. 

Thus, the first reenactment of the law relating to 
juries iii the Supreme Court of the District of Colum¬ 
bia, after the decision of TJ. S. v. B. & 0. R. E. Co. 
supplied the very omission specifically pointed out 
in U. S. v. B. & 0. R. R. Co., and supplied and pro¬ 
vided the machinery to try jury cases in the United 
States district court holding a special term as such, 
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squarely meeting the objection of the court in U. S. 
v. B. & 0. R. R. Co., wherein this court said: 

“* * * has not provided the Supreyie Court 
of the district, having power to hold a term as 
district court of the United States, ufithi the mar 
chinery to try this case, for the United States 
district court holding a special term has ho power 
to summon and impanel a jury.” 

By further amendment of Sec. 204 of the; District 
Code, Congress by the Act approved July 3,j 1926, to 
be found in 54 W. L. R. at p. 471, further Amended 
that section so that the same reads as follows: in part: 

“Sec. 204. Drawing jurors: At lbast ten 
days before the first Tuesday of each month 
specified in section 202 when jury trials are to 
be had, said jury commission shall publicly break 
the seal of the jury bos and proceed to draw 
therefrom, by lot and without previoub exami¬ 
nation, the names of such number of persons as 
the general term of the Supreme Court of the 
District of Columbia may from time to, time di¬ 
rect to serve as grand and petit jurors in the 
Supreme Court of the District of Columbia; and 
shall forthwith certify to the clerk ofj the Su¬ 
preme Court of the District of Columbia the 
names of the persons so drawn as jurors. 

“The distribution, assignment, reassignment, 
and attendance of said petit jurors among the 
special terms of the Supreme Court of i the Dis¬ 
trict of Columbia shall be in accordance with 
rules to be prescribed by said court.” * * * 

It will be observed provision is here made, as in 
the Act of April 19th, 1920, for juries in the District 
Court. | 
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Thus it is demonstrated that not only in 1920, but 
again in 1 1926, in revising the section of the Code 
relating to the drawing and impaneling of jurors in 
the Supreme Court of the District of Columbia, pro¬ 
vision was made for the drawing and impaneling of 
jurors in the district court of the United States for 
the District of Columbia, provision for which had not 
theretofore existed in the law. 

It is confidently submitted that in view of the Acts 
of Congress, supplying that which was omitted from 
the law, as pointed out in U. S. v. B. & O. R. R. Co., 
there is, and there can be assigned, no reason why 
prosecutions for violation of Sec. 88, Title 18 U. S. C. 
A. (Sec. 37 of the Criminal Code) should not be in the 
district court of the United States as Sec. 546, IT. S. 
C. A. expressly provides and requires. 

To contend that because a practice had grown up 
in this district with respect to trying violations of 
that section, before Congress amended and changed 
the law, constitutes no logical reason or argument 
why such a practice should be continued and followed, 
after Congress, acting within it's province, changed 
the law. And to continue to try eases in defiance 
of an Act of Congress as was done in this case, can¬ 
not be justified, and the judgment pronounced in a 
court other than the court specifically clothed with 
jurisdiction to try the offense charged in the indict¬ 
ment, renders the judgment an absolute nullity. 

In view of the express provisions of the Act of 
Congress of April 19th, 1920, and July 3rd, 1926, 
there is no longer room for construction by the 
courts, and the continued practice to ignore the posi¬ 
tive mandate of Congress is one which cannot be jus¬ 
tified, and the judgments pronounced in a court not 


17 


authorized by Congress to pronounce the same, and 
in a court other than the court specifically j directed 
by Congress to hear and determine the matters and 
things alleged, renders such judgment void. 

It may be said by the unthinking, that with respect 
to Criminal Division No. 2 of the Supreme Court of 
the District of Columbia, and the district court of the 
United States for the District of Columbia, there 
would be the same court room, the same chairs, the 
same witness stand, the same jury box, the same pic¬ 
tures upon the wall, and the same bailiffs and other 
attendants upon the court, and that there would bo 
the same judge presiding. To contend any such 
thing is nothing short of an argument recluctio ad 
absurtum. Contemplate the spectacle of a judge pre¬ 
siding in the circuit court below, signing and having 
spread upon the minutes of his common law court, a 
decree for a divorce. Contemplate the spectacle of a 
judge sitting in the equity division below, receiving 
and recording in the minutes of his court the verdict 
of a common law jury. 

The minutes of the court show that the 1 court in 
which the petitioner was tried, was convened as the 
Supreme Court of the District of Columbia, Criminal 
Division No. 2 (R. p. 3). 

The law says that the petitioner must bq tried in 
the district court of the United States fori the Dis¬ 
trict of Columbia. 

Congress has said the trial shall take place in one 
court, specifically designated and vested with juris¬ 
diction. 

The minutes of the court pronouncing the judgment, 
show that petitioner was sentenced in a court other 
than that directed by the Congress. 
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No one •would contend that a divorce decree signed 
by a judge presiding in the circuit court below and 
entered Upon the minutes of the circuit court would 
be valid. No one would contend that the verdict of a 
common law jury received by a judge presiding in 
the equity court below and recorded in its minutes 
would be valid. 

Then how can it be reasoned that a verdict received 
and judgment pronounced in the Criminal Division 
No. 2 can be valid, when the law expressly says that 
that offense shall be cognizable solely and only in the 
district court of the United States for the District of 
Columbia. 

The ease of Arnstein v. U. S., 54 App. 199, cited and 
referred to below by counsel for the government, dis¬ 
closes, upon the naked decision and record alone, that 
the question now before the court in this habeas 
corpus case, with respect to the jurisdiction of the 
Supreme Court of the District of Columbia, was 
neither raised in the Court of Appeals nor decided 
by that court. The Arnstein case contains no state¬ 
ment of facts. A reference, however, to the brief of 
the appellant, shows the point raised by the appellant, 
and which was disposed of by the 5th paragraph of 
the opinion on page 201. The brief of the appellant 
disclosed on pages 8 and 9 thereof, that the question 
raised in the Arnstein ease was that Sections 69 and 
70 of the Judicial Code, divide the United States into 
judicial districts, and the District of Columbia is 
omitted from all judicial districts specified, and it was 
contended that the Constitution requiring a defendant 
to be tried in the state and district wherein the crime 
shall have been committed, which district shall have 
been previously ascertained by law, and the District 
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of Colombia being omitted from all of the enumerated 
judicial districts of the United States, the Supreme 
Court of the District of Columbia had no jurisdic¬ 
tion to try a violation of Section 37 of the Penal 
Code. The following is a quotation from the brief 
of appellant, pages 8 and 9 (see bound volume of Rec¬ 
ords and Briefs in the Bar Association Library of 
this case): 

“A. Sec. 340 Penal Code requires that ia prose¬ 
cution under Sec. 37 shall be in the Circuit and 
District Courts of the United States. 

B. The District of Columbia is not; such a 
Court. 

C. The repealing clause (top of p. 99) j Judicial 
Code (Sec. 297), repeals the earlier provisions 
of law making a judicial district of the! District 
of Columbia. 

D. Sec. 69-70 of the Judicial Code divides the 
United States into Judicial Districts and the 
District of Columbia is omitted from the Judicial 
Districts thus ascertained by law. 

E. See. 41 Judicial Code fixes the venue in the 
case at bar, thus: 

Sec. 41. The trial of all offenses committed 
upon the high seas, or elsewhere out of the juris¬ 
diction of any particular State or district, shall 
be in the district where the offender is found, or 
into which he is first brought.” 

It will be observed from the above that the j question 
raised in the present appeal, was not presnted to, 
nor decided by the Court of Appeals. 

Most pertinent to the point now under considera¬ 
tion, the Supreme Court in Benson v. Henkel (198 
U. S.) observed, at page 13 of the opinion :| 


20 


“the courts of the District of Columbia have 
a local as well as a Federal jurisdiction, and may 
punish for offenses, which, if committed within 
the limits of any other district of the United 
States, would be relegated to the state courts.” 

Had the questions now presented been before the 
Court of Appeals in the Arnstein case, there is no 
doubt, in view of the Acts of Congress and the de¬ 
cision of U. S. v. B. & 0. B. R. Co. that the last sen¬ 
tence in Paragraph 5, page 201, 54 App. D. C. (The 
Arnstein case) would have read: “Hence, jurisdic¬ 
tion of the case was vested by law in the Supreme 
Court of the District of Columbia” holding a District 
Court of the United States. 

The Arnstein case is authority for the position as¬ 
serted by the petition herein because the Court of 
Appeals holds that the Supreme Court of the Dis¬ 
trict of 1 Columbia is a district court of the United 
States. If it be a district court of the United States, 
as the Court of Appeals has held that it is, counsel 
for the government, notwithstanding the citation of 
this case as authority for their position below, have 
failed to state, or even suggest, any legal reason why 
the petitioner’s case should not have been heard and 
determined in the district court of the United States 
for the District of Columbia, as required by law. 

OPINION OF LOWER COURT. 

The lower court filed an opinion in this case (B. 
p. 15), and after referring to Section 84 of the Code 
wherein it is provided that the special term of the 
court sitting as a district court of the United States 
shall have and exercise the same powers and jurisdic- 


tion as the other district courts of the United States, 
the court observed that it is believed that there had 
been no trials of criminal cases in the court or Special 
term, sitting as a district court of the United States, 
and the court said: j 

“We are now, in this proceeding, asked to 
hold that no crimes against the United States 
charging violations of offenses against the; United 
States, such as was charged against the peti¬ 
tioner and his co-defendants in the proceedings 
before Criminal Division No. 2, could be tried 
elsewhere than in the special term of thife court, 
holding a district court of the United States. To 
do this would be to require that the coiirt now 
ignore what has been the course of criminal ju¬ 
dicial proceedings of the character in question 
during the whole history of the District; of Co¬ 
lumbia” (E. pp. 17-18). 

Apparently the lower court reached its conclusion, 
because the practice followed in the case at bar, was 
that which had prevailed for many years in the Dis¬ 
trict of Columbia. 

That Congress intended to, and that Congress did 
change the “course of criminal judicial proceedings 
of the character in question,” which had prevailed in 
the District of Columbia for many years, becomes 
manifest by reference to the Acts of Congress passed 
subsequent to the decision of U. S. v. B. & 0. E. E. 
Co., 26 App. D. C. 581. 

Notwithstanding this decision of the Court of Ap¬ 
peals, and notwithstanding the subsequent Acts of 
Congress changing the practice which the lower court 
in its opinion said had prevailed for so many years, 
the lower court nevertheless upheld the prevailing 
practice; regardless of the decision of the Court of 
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Appeals, and the Acts of Congress. The reasoning 
of the lower court, leading to its conclusion, in no 
wise refers to the case of U. S. v. B. & 0. R. R. Co. 
and the Acts of Congress passed subsequent thereto. 

The Court’s opinion continues: 

“Second, it would require us to hold that no 
effect is to be given to Section 83 of the Code, 
notwithstanding the express language of that 
provision that ‘the trial of crimes and misde¬ 
meanors committed in the District of Colum¬ 
bia’ shall take place in the special term of this 
Court, sitting as a Criminal Court.” (R. pp. 
17-18) 

This suggestion of the lower court is at once an¬ 
swered: Give effect to Sec. 83 of the D. C. Code for 
the trial of crimes and offenses purely local in their 
application and embodied in the D. C. Code—Give 
effeet to See. 546, Title 18, U. S. C. A. for the trial 
of crimes and offenses specifically required by Act 
of Congress to be tried in the District Court. 

There can be nothing to alarm—nothing extraordi¬ 
nary or unusual about this. Nothing unusual about 
trying criminal cases in the court vested by law with 
jurisdiction to try them. 

The lower court in its opinion traces the history 
of the jurisdiction of the Supreme Court of the Dis¬ 
trict of Columbia, and of the courts prior to the 
creation of that court, and although the lower court 
observes that there has never been a trial of a crimi¬ 
nal case in the court or special term sitting as a Dis¬ 
trict Court of the United States, the trial court fails 
to refer to the decision of this court in U. S. v. B. & 
0. R. R. Co., 26 App. at p. 589, and the subsequent 
Acts of Congress changing the law as it existed when 
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the case of U. S. v. B. & O. R. R. Co. was decided, 
which subsequent legislation of Congress met the very 
objections raised by the Court of Appeals in Ui S. v. 
B. & O. R. R. Co. to jury trials in the District Court. 

It is most interesting to have the history 6f the 
courts of the District of Columbia reviewed, as was 
done in the opinion of the lower court, but when re¬ 
liance is made upon Sec. 546, Title 18, U. S. ! C. A., 
which especially confers jurisdiction of the offense 
charged, upon the District Courts of the United ;States 
alone, and when there is in existence and functioning, 
under Acts of Congress, a District Court of the 
United States for the District, and when Congress 
changed the law and furnished machinery with which 
the District Court of the United States for the Dis¬ 
trict of Columbia might function, after its failure to 
do so had been noticed and referred to in U. $. v. B. 
& 0. R. R. Co., it is respectfully submitted, it consti¬ 
tutes no answer, to the proposition of law asserted, 
to indulge in an interesting history of the local courts 
without noticing or referring to the decision of this 
court, nor to the Acts of Congress, when both that de¬ 
cision cmd the Acts of Congress were and are now 
specially stressed and relied upon as reason and 
ground for the inauguration and prosecution \of this 
very petition for relief by habeas corpus. 

From the lower court’s opinion it cannot be learned 
whether the lower court considered the case of 
U. S. v. B. & 0. R. R. Co., nor whether the lower 
court considered subsequent Acts of Congress, chang¬ 
ing the law as it existed at the time of [the de¬ 
cision of U. S. v. B. & 0. R. R. Co., so that the leg¬ 
islation would meet the very objections raided and 
pointed out by the decision in that case. 
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It is 1 true the lower court observed that it is be¬ 
lieved that never in the whole history of the judicial 
systems that have been created for the District of 
Columbia has there ever been a trial of a criminal 
case in the court or special term sitting as a district 
court of the United States. But the lower court in 
this connection fails to mention or refer to, and 
therefore we are left to conjecture, as to whether or 
not, the lower court had in mind, at the moment of 
the above observation, the Acts of Congress, and the 
decision of the Court of Appeals during the very 
times referred to in the opinion. 

The lower court observes that to agree with the 
position of the appellant would require the court to 
“now ignore what has been the course of criminal 
judicial proceedings of the character in question dur¬ 
ing the whole history of the District of Columbia.” 
Can it be said that Congress has not the power to 
change “the course of criminal judicial proceedings 
of the character in question during the whole history 
of the District of Columbia?” 

This is precisely what Congress did. Congress 
changed the course of criminal judicial proceedings, 
and notwithstanding the change, the Act of Congress 
was flagrantly violated by trying petitioner in a court 
other than the court directed by law; notwithstanding 
the change, the lower court in its opinion adhered to 
the old practice continued for many years, which it 
felt constrained to follow, notwithstanding the Acts 
of Congress and the decision of this court. 

CONCLUSION. 

It is respectfully submitted that there is here dem¬ 
onstrated that the trial of the petitioner upon the 


25 


charge alleged in the indictment was had in a court 
other than the court vested with jurisdiction! to try 
the charge for which the petitioner stood in¬ 
dicted; that the judgment being rendered by a court 
not having jurisdiction of the offense, and by a court 
other than that court specifically given jurisdiction 
of the offense, the said judgment is void. Therefore 
the imprisonment of the petitioner as a result !of said 
void judgment, was unlawful, and the court erred in 
discharging the writ and denying the prayers of the 
petition. 

WHEREFORE, the judgment of the lower court 
should be reversed. 

Respectfully submitted, 

T. Morris Wampmr, 
Covmel for Appellant. 

March 1931. 
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BRIEF ON BEHALF OF THE APPELLEE 

STATEMENT OE CASE 

The appellant was sentenced to an aggregate of 
fourteen years in the penitentiary on the 23d of 
December, 1930, in the Supreme Court of the Dis¬ 
trict of Columbia. 

On January 19, l93l, the appellant filed in the 
Supreme Court Of the District of Columbia a peti¬ 
tion for writ of habeas Corpus. One of the grounds 
assigned; and the only ground here relied upon; is 
that the Supreme Court of the District of Colum¬ 
bia, Criminal Division No: 2, was without jikrisdic- 
tion to try the defendant upon the indietment upon 
which he Was convicted and; sentenced. Appellant 
maintained that since the indietment contained a. 
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count charging conspiracy under Section 37 of the 
Penal Code the cause was properly cognizable only 
in the Supreme Court of the District of Columbia 
sitting as a district court of the United States, and 
that accordingly the trial in the Supreme Court in 
one of its regular Criminal Divisions was improper. 

The return to the writ of habeas corpus set forth 
the fact that the respondent held the petitioner by 
virtue of a commitment issued by the Supreme 
Court of the District of Columbia pursuant to the 
order and judgment of the court in the criminal 
cause above mentioned. 

By stipulation, duly filed, the original petition 
was treated as a traverse to the writ of the 
respondent. 

The case was argued before the court on Jan¬ 
uary 26, 1931, and the court on February 4, 1931, 
delivered an opinion (R. p. 15) denying the prayer 
of the petition and quashing the writ. From this 
order of the court, this appeal is prosecuted. 
(R. p. 20.) 

ARGUMENT 

The sole question presented by this appeal is to be 
found in the contention of the appellant that he 
should have been tried in the Supreme Court sitting 
as a District Court of the United States instead of 
in one of the Criminal Divisions of that court. It 
is maintained that trial should have been had in the 
District Court because the laws of the United States 
provide that the violation of Section 37 of the Penal 
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Code shall be cognizable in the Circuit and District 
Courts of the United States. 

This precise question was presented to and jpassed 
on by this Court in the case of Amstein v. United 
States, 54 App. D. C. 199-201. There the] Court 
said: 

Section 340 of the Penal Code of the 
United States (Comp. St. #10514) provides 
that the offense denounced by Section 37 
thereof shall be cognizable in the Circuit and 
District Courts of the United States. The 
Supreme Court of the District of Columbia 
is a District Court of the United iStates, 
within the meaning of Section 340.! Ben¬ 
son v. Henkel, 198 U. S. 1, 13, 25 Sup. Ct. 
596, 48 L. Ed. 919; United States v. Morse, 
218 U. S. 493, 504, 31 Sup. Ct. 37, 54 L. Ed. 
1123, 21 Ann. Cas. 782. Hence jurisdiction 
of the ease was vested by law in the Supreme 
Court of the District of Columbia. 

There was cited as authority in the Amstein 
opinion, the case of U. S. et at. v. Morse et al., re¬ 
ported in 218 U. S. 493-504: 

The Supreme Court of the District is one 
of general jurisdiction. It possessed all of 
the powers which by statute are conferred 
upon Circuit and District Courts of the 
United States. Sections 760 and 7*65, Be- 
vised Statutes, District of Columbia. It 
may be said, indeed, to have the usual: powers 
incident to a Court of Equity at the date 
of the Bevolution, not incompatible with the 
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changed form and principles of government 
or affected by subsequent legislation. Clark 
v. Mathewson, 7 App. B. C. 382. 

In Benson v. Henkel, 198 U. S. 1-1415, the court 
passed upon the contention of the petitioner that 
the Supreme Court of the District of Columbia is 
not a court of the United States within the mean¬ 
ing of Section 1014 of the Kevised Statutes. The 
Court said: 

But we think that if there were any doubt 
upon the subject still remaining it was re¬ 
moved by the new code of the District of 
Columbia, taking effect January 1, 1902, 
wherein it is declared by Section 61 that the 
Supreme Court of the District “shall pos¬ 
sess the same powers and exercise the same 
jurisdiction as the Circuit and District 
Courts of the United States, and shall be 
deemed a court of the United States and 
by Section one (1) of the same code that “all 
general acts of Congress not locally inap¬ 
plicable in the District of Columbia, and all 
acts of Congress by their terms applicable 
1 to the District of Columbia and to other 
places under the jurisdiction of the United 
States, in force at the date of the passage of 
this act, shall remain in force, except in so 
far as the same are inconsistent with, or are 
replaced by, some provision of this code.” 

The lower court in passing on this case had occa¬ 
sion to deliver a most comprehensive review of the 
history of the Supreme Court of the District of 
Columbia in exercising its powers as a District 
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Court of the United States. That opinion!is set 
forth in full on page 15 to 20, inclusive, 6f the 
Transcript of Record. From that opinion it is of 
interest to note particularly that section dealing 
with the practice of the Supreme Court of the Dis¬ 
trict in handling its criminal business: 

It may be observed at this point that it is 
believed that never in the whole histbry of 
the judicial systems that have been created 
for the District of Columbia has there ever 
been a trial of a criminal case in tb,e Court pr 
special term, sitting as a District Court of 
the United States, and that history covers a 
period of substantially 130 years. We are 
now, in this proceeding, asked to hold that no 
crimes against the United States charging 
violations of offenses against the United 
States, such as was charged against the peti¬ 
tioner and his co-defendants in the proceed¬ 
ings before Criminal Division No. 2, cbuld be 
tried elsewhere than in the special term of 
this Court, holding a District Court of the 
United States. To do this would be to re¬ 
quire that the Court now ignore what has 
been the course of criminal judicial proceed¬ 
ings of the character in question during the 
whole history of the District of Columbia. 
Second, it would require us to hold that no 
effect is to be given to Section 83 of the Code 
notwithstanding the express language of that 
provision that “the trial of crimes apd mis¬ 
demeanors committed in the District of Co¬ 
lumbia” shall take place in the special term 
of this Court, sitting as a Criminal Court. 
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II 

The brief of the petitioner insists that trial 
should, have been had in the Supreme Court sitting 
as a District Court of the United States because by 
the act of April 19, 1920, Section 204 of the D. C. 
Code, 1924, was changed “to especially provide for 
the drawing of petit jurors for service in the va¬ 
rious special terms of the Supreme Court of the 
District of Columbia, including the District Court, 
and the distribution, assignment, reassignment, 
and attendance of said petit jurors among the spe¬ 
cial terms of the Supreme Court of the District of 
Columbia, including the District Court of the 
United States for the District of Columbia.” 

Examination of the section of appellant’s brief 
on this point, particularly the language above cited, 
might lead the court to believe that Section 204 of 
the D. C. Code was amended so as to admit par¬ 
ticularly and specifically of the assignment of 
jurors to the branch of the Supreme Court sitting 
as a District Court. However, such is not the case. 
An examination of Section 204, D. C. Code, shows 
that the entire contention of the appellant resides 
in the following sentence: 

The distribution, assignment, reassign¬ 
ment, and attendance of said petit jurors 
among the special terms of the Supreme 
Court of the District of Columbia shall be 
in accordance with rules to be prescribed 
by said court. 
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Of course, there is a special term for the Su¬ 
preme Court sitting as a District court. Of course, 
this section could be read to include the assignment 
of petit jurors to that Court if such an occasion 
ever should arise. However, it is only by the most 
attenuated reasoning that serious contention could 
have been made that the entire practice of the Dis¬ 
trict of Columbia with regard to the trial of Crimi¬ 
nal cases existing over a century and a quarter 
could be upset and changed by reason of such a 
slender inference. This is even more readily ap¬ 
parent when consideration is given to the various 
sections of the code, which read in pari materia, 
indicate a manifest intention on the part of Con¬ 
gress that the trial of all criminal cases in th? Dis¬ 
trict should take place in one of the several Crimi¬ 
nal Divisions of that Court: 

D. C. Code, Title 18, Section 81: 

Jurisdiction. —Except as otherwise pro¬ 
vided in the Section 258 of this title the trial 
of crimes and misdemeanors committed in 
the District of Columbia shall be in the Su¬ 
preme Court of the District of Columbia 
holding a special term as a criminal 
court. * * * (But Title 18, Section 258, 
deals solely with the criminal jurisdiction of 
the Juvenile Court of the District of Co¬ 
lumbia.) 

Title 18, Section 43: |j 1 

Jurisdiction; powers of circuit and district 
courts conferred. —The said court shall pos¬ 
sess the same powers and exercise the same 
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jurisdiction as the District Courts of the 
United States, and shall be deemed a Court 
of the United States. 

Title 18, Section 44: 

General jurisdiction .—Said court, except 
as otherwise provided in this title, shall have 
cognizance of all crimes and offenses com¬ 
mitted within the said District * * *. 

Title 18, Section 47: 

The justices of said court, in addition to 
the powers and jurisdiction possessed and 
exercised by them as such, under this chap¬ 
ter, shall severally possess the powers and 
exercise the jurisdiction possessed and ex¬ 
ercised by the judges of the District Courts 
of the United States. 

Title 18, Section 59: 

Certification of cases from one justice to 
another .—By a mutual consent and arrange¬ 
ment by the justices, cases may be certified 
by any justice holding a special term to any 
justice holding another special term of said 
court for trial in the later: Provided, That a 
criminal case can only be certified for trial 
from one criminal court to another criminal 
court. 

fitle 18, Section 152: 

Jurisdiction of police court. —The said 
court shall have original jurisdiction con¬ 
currently with the Supreme Court of the 
District, except where otherwise expressly 
herein provided, of all crimes and offenses 



committed in tile said District not eapital or 
otherwise infamous and not punishable by 
imprisonment in the penitentiary Except 
libel, conspiracy, and the violation of the 
Post Office and Pension Laws of the United 
States. * * * 

m v: l gj 

By way of recapitulation, it is urged that this 
Court once has passed on this precise proposition 
in the Arnstein case , holding that jurisdiction of 
this identical offense is properly cognizable!in the 
Supreme Court of the District of Columbia in one 
of its Criminal Divisions. Second, that the United 
States Supreme Court on at least two occasions has 
recognized the power of the Supreme Court of the 
District to function as a District Court of the 
United States. Third, that long custom and prac¬ 
tice in this jurisdiction over a period of a century 
and a quarter possess—if no other authority were 
cited—the very force of law itself. Fourth, that 
the contention of the appellant on this point rests 
solely on a distorted interpretation given to the 
code of laws of the District of Columbia And 
fifth that an inspection of all applicable sections of 
the D. C. Code makes it clear that Congress never 
intended that the Criminal Divisions of the Su¬ 
preme Court of the District of Columbia should be 
deprived of the functions they have exercised since 
the establishment of the Court. 









Therefore, it is respectfully submitted on the 
basis of the foregoing that the judgment of the 
lower court should be affirmed. 

Ntjgent Dodds, 

Assistant Attorney General. 
Leo A. Rover, 

U. S. Attorney for the District. 
Neil Burkinshaw, 
Attorneys for AppeTlee. 



